Introduction
The main objective of this article is to analyse the issue of onus emanating from the enforcement of unilateral changes to conditions of employment. At the heart of the controversy that faced the Labour Appeal Court 1 was how to interpret dismissals that appear to be based on operational requirements, and yet at the same time, such dismissals also appear to have the effect of compelling an employee to accept a demand in respect of a matter of mutual interest between the employer and the employee.
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The core section in the Labour Relations Act 66 of 1995 3 (LRA) relating to disputes of this nature is section 187(1)(c) and the central enquiry to such disputes is whether they are automatically unfair or operationally justifiable. The fine line that determines whether a dismissal is acceptable or not merits an analysis of the overall onus that faces an employer and employee. This analysis is the focus of the article, which deals predominantly with procedural issues. The issue relating to the promotion of collective bargaining will be assessed against the right to dismiss, based on a comparative review of South Africa, the United Kingdom and Canada. Understanding the onus issue
An appropriate starting point is to address the relevant sections in the LRA that impact on the onus issue and to establish their practical applicability to an enquiry in terms of sections 187 (1) Ltd. 5 In terms of the LRA with regard to any dismissal, the employee must establish the existence of the dismissal. 6 Once the existence of a dismissal is established, the onus shifts to the employer to establish that the dismissal is fair.
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Additional provisions relevant to the onus issue are that in terms of:
a. Section 185 (a), every employee has the right not to be unfairly dismissed;
b. Section 186 (1)(a), the most basic form of dismissal is when an employer terminates a contract of employment with or without notice;
c. Section 187 (1)(c), it is automatically unfair to dismiss an employee in order to compel the employee to accept a demand in respect of any matter of mutual interest between the employer and employee;
d. Section 188(1)(a)(ii), a dismissal that is not automatically unfair is unfair if the employer fails to prove that the reason for the dismissal is fair, based on the employer's operational requirements.
When a dispute arises about the applicability of the sections referred to above (section 185-188), the onus issue can potentially be interpreted in one of two ways. If the employee relies on section 187(1)(c) as a cause of action, then in terms of section 192(1), the words "any dismissal" could imply that the employee bears the onus of proving the automatically unfair dismissal as it appears to fall within the ambit of "any dismissal". The last two words in section 192(1) are "the dismissal". On a technical level, this could also refer to the specific dismissal which forms the basis of the employees' cause of action. So, if the dismissal in question relates to section 187(1)(c), the employee bears the onus of proving that the dismissal was effected for the purpose specified therein. If the employee overcomes this onus, the enquiry comes to an end. Where the employee fails to overcome this onus, the employer may still have to prove that the dismissal is fair 8 in terms of a new enquiry, provided that the employee can establish a dismissal in terms of section 186(1)(a).
On the other hand, a different interpretation could follow relating to the onus. This would mean that in terms of section 192(1), all that an employee needs to prove is the existence of the dismissal, and not explicitly the type of dismissal specified in section 187(1)(c). In other words, to discharge the onus in section 192(1), all the employee needs to prove is that the employer has terminated the contract of employment with or without notice, 9 after which, the onus will shift to the employer to prove that the dismissal is fair. 10 If this interpretation is correct the employer bears the onus of proving that the dismissal was not effected for the purpose specified in section 187(1)(c). Where the employer overcomes this onus of establishing that the dismissal was not automatically unfair, the employer will then have the further onus, in terms of section 188(1)(a)(ii), of proving that the dismissal was effected for a fair reason, based on the operational requirements of the employer. This will entail establishing substantive fairness in terms of section 189. It must be borne in mind that in terms of section 188(1)(b), procedural fairness must also be established by the employer.
Critical analysis of sections relevant to the onus of proof
The first issue of contention which needs to be analysed relates to the question, on whom does the onus rest when section 187 (1) of an alleged automatically unfair dismissal, the employer would have to prove that the dismissal was not contrary to any reason set out in section 187(1)(a)-(f).
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The LAC in Afrox referred to "a" dismissal in section 192(1), whereas section 192(1) refers to "the" dismissal. Whilst this appears to be technical, these words have the potential of impacting materially on the onus issue. As explained hereinabove, the word "the" [in section 192(1)] has the potential of imposing the onus on the employee to prove that the purpose of the dismissal falls within the ambit of section 187(1)(c).
On the other hand, the word "a" [which is not used in section 192(1)] has a generalised effect and allows the employee to only prove that his employment contract was terminated by the employer with or without notice. 13 In the latter instance, the employer would then have to prove [in terms of section 192(2)] that the purpose of the dismissal did not fall within the scope of section 187(1)(c).
The words "any dismissal" in section 192(1) also infer an interpretation in favour of the employer, which would include an automatically unfair dismissal. Such an interpretation would mean that the employee needs to establish the automatically unfair dismissal alleged in terms of section 187(1)(c).
Furthermore, the word "fair" in section 192(2) implies a fair reason and a fair procedure when it is read with section 188(1). If section 188(1) does not apply to automatically unfair dismissals, this would effectively render section 192 (2) redundant (whenever automatically unfair dismissals exist), because the fairness of a dismissal would need to be assessed only if section 188(1) applies. This raises the question of whether or not section 188(1) has any applicability to an enquiry relating to an automatically unfair dismissal.
The opening words in section 188(1), which read "a dismissal that is not automatically unfair, is unfair if the employer fails to prove….", strongly infer that section 188 becomes applicable only after it has been established that no automatically unfair dismissal exists. This would then mean that section 192(2) has no applicability to an enquiry where an automatically unfair dismissal exists. If this is true, the only sub-section applicable to the "onus" issue relating to automatically unfair dismissals would be section 192(1), which would mean that the employee must establish the existence of the automatically unfair dismissal alleged.
On the contrary it would be more meritorious to hold that had the legislature intended that section 192(2) should not apply to cases relating to automatically unfair dismissals, such a material factor would have been expressly catered for in the statute. Moreover, it is difficult to accept any inference that the legislature could have intended that the employee bear the sole onus of establishing the existence of an automatically unfair dismissal. In any event, the stance taken in Afrox removes any doubt, wherein the court reasoned that in terms of section 192(2) read with section 187(1), for the employer to overcome the fairness element in section 192(2) the employer must prove that the dismissal was not for any reason set out in section This article focuses mainly on the onus referred to in paragraphs (i) and (ii) hereinabove.
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The onus of proof which the employee must establish 21 The onus under this sub-heading relates to the employee establishing the existence of a dismissal, (even in its most simplest form), as is defined in section 186(1)(a). In other words, the employee needs only to establish that the employer terminated his/her contract of employment with or without notice. On face value, it would appear that it should be easy for an employee to overcome this onus in the context of an allegation of an automatically unfair dismissal in terms of section 187(1)(c). However, it is worth noting certain important points in this regard. effected for the specific purpose contemplated in section 187(1)(c), and that that purpose is absent in the former dismissal. 29 The effect of this reasoning by the LAC and SCA is that a dismissal contemplated in section 187(1)(c) does not fall within the ambit of a dismissal contemplated in section 186(1)(a), because the latter relates only to a final dismissal, whilst the former is not a final dismissal.
The impact of this reasoning by the courts is material in the light of the onus that an employee has to discharge (with reference to section 192 (1) proving a dismissal that is not final, whereas section 186(1)(a) relates only to dismissals that are final), this would mean that the employee is unable to discharge the onus in terms of section 192(1). 30 The only other way for the employee to discharge the onus in terms of section 192(1) would be to prove the automatically unfair dismissal that is contemplated in section 187(1)(c). This would mean that, indirectly, the employee would bear the overall onus relating to the enquiry as to whether an automatically unfair dismissal exists (which would be contrary to the reasoning adopted in Afrox).
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If this line of thinking is taken further, in the event that the result of an enquiry evidences that no automatically unfair dismissal exists there will be no need to establish if the dismissal is unfair in terms of section 188(1) read with section 192(2), as the employee would still be unable to establish that he had been finally dismissed in terms of section 186(1)(a). The consequence of such an interpretation also creates the absurd potential of an employee initially presenting his case and arguing that the dismissal was not final in terms of section 187(1)(c) without success, and consequently in midstream the employee attempting to argue that the dismissal was final, just to establish a dismissal in terms of section 186(1)(a), so that an enquiry can proceed in terms of section 188(1), to establish if the dismissal was fair.
It is appropriate at this point to consider the intention of the legislature in relation to the content of section 187 (1) Perhaps a closer analysis of the definition in section 186(1)(a) may provide more assistance in this regard. In terms of section 186(1)(a) a dismissal means that "an employer has terminated a contract of employment with or without notice." In the Algorax case, 33 the LAC held that the dismissals were conditional in nature.
However, the effect of the dismissals was that the employment contracts were terminated with notice, which ought to ensure that they fall within the ambit of a section 186(1)(a) dismissal, irrespective of the fact that the dismissals could potentially be only temporary. Grogan aptly reasons that:
an employer that dismisses employees conditionally subject to an offer of reinstatement if the employee accepts a demand undoubtedly terminates the contract. In that sense, a dismissal occurs; the offer of reinstatement is merely an offer to renew the contract if the condition is satisfied. Whether the contract is deemed to be renewed or the dismissal is deemed to be "revoked" when the condition is satisfied, the nature of the original dismissal does not change. The fact is that the contract was terminated, and the employees remain dismissed until the condition is satisfied, if it is ever satisfied.
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The reasoning of Grogan clearly relates to basic legal contractual principles. The issue that then arises is that, if an employee relies on section 187(1)(c) as a cause of action by advancing the argument that he interpreted the dismissal not to be a final termination of the employment contract and a court finds that the employer did not intend to finally terminate the employment contract at the time of effecting the dismissal, could it be genuinely said that the minds of the parties were at ad idem that the employment contract was in fact terminated? Again it could be reasoned that there is a meeting of minds that the employment contract is terminated, even if only temporarily. Despite the points raised under this sub-heading, legal certainty is required as to whether or not an employee will succeed to establish a dismissal in terms of section 186(1)(a) where the existence of an automatically unfair dismissal is alleged in terms of section 187(1)(c), [in order to discharge the onus in terms of section 192 (1)]. In this regard it must be accepted that the dismissal contemplated in section 187 (1)(c) is a conditional one, as a full bench in two appeal courts (the LAC and the SCA) 38 have confirmed this. Having accepted the ruling stated in the preceding paragraph, it is highly unlikely that the legislature would intend a "conditional dismissal" in the context of section 187(1)(c) to constitute an automatically unfair dismissal yet, at the same time, intend for it not to constitute an ordinary dismissal or termination of a contract of employment in terms of section 186(1)(a).
The wording of section 187(1) begins with "a dismissal is automatically unfair if the employer, in dismissing the employee...", inferring by the use of the words "in dismissing" that the legislature intended the presumption of the existence of an ordinary dismissal when an enquiry is made in terms of section 187.
It is likely that there will be a meeting of minds between the employer and the employee that a termination of the employment contract is intended, even if only temporarily. At the time of the dismissal the employment contract is terminated, and the uncertainty of the revival of the employment contract does not provide any legal basis to change the status of the existing terminated employment contract, which thus falls within the ambit of section 186(1)(a). agreed with the employer, whilst in the latter case the LAC rejected the argument.
Since the issue of addressing the purpose of the dismissal relates to substantive fairness, it falls outside the scope of this article. However, it should be noted that in an enquiry in terms of section 187(1)(c) the purpose of the dismissal need not specifically be an operational requirement for the employer to succeed, as any purpose other than the "purpose" specified in section 187(1)(c) will suffice for the employer to overcome this onus.
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Promoting collective bargaining against the right to dismiss
South African perspective
Essentially, in both cases the employer's contention was that the dismissal was effected for operational requirements, whereas the employees contention was that the dismissal was effected to compel the employees to accept the employer's demand relating to the new shift system of employment.
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Dismissals effected for operational requirements would not fall within the ambit of section 187(1)(c) and would therefore be acceptable in terms of this enquiry, whereas dismissals effected to compel the employees to accept the new shift system of employment would fall within the ambit of section 187(1)(c), and would therefore constitute an automatically unfair dismissal.
In both cases, the LAC had to establish whether the purpose of the dismissal could have both effects, namely, to implement operational requirements and at the same time to compel the employees to accept the employer's demand. In both LAC cases the court held that both effects cannot be present at the time of the dismissal. In this regard, the LAC in both cases held that only one purpose for the dismissal will exist, which will either fall within the ambit of section 187(1)(c) or will not.
However, when confronted with disputes of this nature, an appropriate starting point is to establish whether a matter of "mutual interest" exists between the employer and the employee in terms of section 187(1)(c). In both cases the LAC held that a matter of "mutual interest" clearly existed.
In The LC reasoned that the dispute before the court was an interest dispute as it related to the creation of new rights or the diminution of existing rights. 48 As such it should be resolved by the bargaining process. In this regard, according to the LC, the employer should pursue the bargaining process before dismissing for operational requirements.
The LC held that the employer's failure to continue with the union's proposal to refer the matter for advisory arbitration reflected the employer's intention to avoid the bargaining process to resolve an interest dispute. According to this court, to condone the conduct of the employer, would be inconsistent with the purposes of the LRA, which are to promote orderly collective bargaining and to promote the effective resolution of labour disputes. 49 This view is consistent with section 3(a) read with sections 1(d)(i) and 1(d)(iv) of the Act. In other words, it appears that the stance taken by the LC was that matters of mutual interest must be resolved by the bargaining process before any consideration is given to the prospect of dismissals to be effected for operational requirements.
On appeal the court in Fry's Metals (LAC) case 50 rejected the stance taken by the LC. The LAC held that the employer's bargaining right to recourse to a lock-out in terms of section 64 of the Act does not imply that a lock-out is mandatory. The employer may choose to resort to it, and if the employer chooses not to, there is no reason evident in the Act that suggests that the employer should be penalised. In any event, to hold that the employer was obliged to resort to a lock-out assumes that the employer effected the dismissals to compel the employees to accept the demand.
The critical point for the LAC was not the consultative or bargaining process but instead whether the purpose of the dismissal was related to operational requirements in terms of section 188(1)(a)(ii). The LAC referred to various sections in the Act, confirming that an employer may dismiss for operational requirements.
The fact that the LAC went to the extent of pointing out the legitimacy of a fair dismissal for operational requirements, even in the case of a protected strike, which is a forceful bargaining tool, infers that the right to dismiss for fair operational requirements will take precedence over a legitimate strike, which is a critical powerplay bargaining tool for employees.
Put simply, the LAC rejected the view that matters of mutual interest must be resolved by the bargaining process where dismissals are contemplated and thereafter effected for operational requirements. The LAC certainly did not give priority to the bargaining process wherein disputes of this nature arise. It was clearly evident that the stance taken by the LAC was that if fair operational requirements exist for a dismissal to be effected, the bargaining process to resolve disputes can legitimately take a back seat. In direct contrast, Grogan's interpretation of the stance taken by the LC is that, where a conflict between the employer's right to dismiss for operational requirements and the employees' right not to be dismissed on the grounds of compulsion to accede to a demand exists, the former right must yield to the latter "in cases where the employees have become redundant because of their refusal to comply with their employer's proposal." Cohen 53 submits that once a dispute is classified as a rights or interest dispute, its route is predetermined. In the case of the former, the route to be taken is through the adjudication or arbitration process, whilst in the latter case, the dispute is intended to 51 Algorax case 6.
be resolved through the collective bargaining process. Based on this reasoning, since it appears that a business restructuring dispute is an interest dispute, the predetermined route would be the collective bargaining process. This is in fact the interpretation adopted by the LC.
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As Cohen points out, "the LC held that by 'resorting to a dismissal lock-out, under the guise of a retrenchment' the employer was effectively utilising a rights mechanism to remedy an interest dispute that ought to be resolved through collective bargaining." It is imperative not to lose focus on the onus issue at this stage of the proceedings.
The employer at this stage of the enquiry needs only to establish that the purpose of the dismissal does not fall within the ambit of section 187(1)(c). So how does the migration of disputes have relevance to an enquiry in terms of section 187(1)(c)?
The relevance lies in the words "any matter of mutual interest", in section 187(1)(c).
Based on one school of thought, if an interest dispute exists (under all circumstances), it must be resolved in the bargaining arena, and if a rights dispute arises, it must be resolved in the adjudication or arbitration process. Hence, the relevance of the theory of the migration of disputes is to interpret the words "any matter of mutual interest" in section 187(1)(c) as establishing which arena or process must be utilised to resolve the dispute.
The court in the Fry's Metals (LC) case 61 held that the employer should have used the bargaining process to resolve the dispute, but the LAC held that the employer legitimately utilised the rights arena to effect the dismissals for operational requirements. In other words, the LAC's view infers that the rights arena was the appropriate forum to resolve the dispute, whilst the view of the LC is that this migration of disputes is justified only if the threat to the viability of the business is severe enough to warrant the migration. Thompson supports the latter view.
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Counsel for the union used the same argument in the Fry's Metals (SCA) case.
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Similarly the SCA supported the view of the LAC and rejected the migration approach. The SCA held that the difficulty with the migration of disputes approach is that both the rights and interests disputes overlap in a business restructuring SCA therefore dismissed the migration approach because of the unavoidable complexities that stem from it, which it did not view to be the intention of the legislature.
The legal position regarding the migration of disputes in terms of section 187(1)(c) may therefore be summarised as follows:
a. Both interest disputes and rights disputes overlap into the operational requirements arena, and this overlap is complex enough to dismiss the migration of disputes approach in the context of section 187(1)(c).
b. The SCA held that this complexity is avoided if the enquiry starts by addressing the type of dismissal section 187(1)(c) envisages in the light of the basic definition of dismissal in section 186(1)(a). 67 It is submitted that this approach confirming a rejection of the migration of disputes approach is appropriate, as the wording of section 187(1)(c) clearly infers that a dismissal regarding a matter of mutual interest between an employer and an employee is legitimate provided that the purpose for the dismissal does not fall within the ambit of this sub-section. This confirms that an interest dispute does not need always to be resolved by methods short of dismissal.
c. In any event, the essence of the migration of disputes approach is for the employer to show that the viability of the business came into question or the business was facing economic collapse to justify a migration from the bargaining arena to the rights arena. The rejection of the migration of dispute approach does not mean that the employee cannot advance the viability/economic collapse argument, but it is respectfully submitted that this argument must be addressed under the enquiry wherein the onus is placed on the employer to establish that the dismissal is fair, based on operational requirements in terms of section 188(1)(a) (ii). This would then eradicate any prejudice against the employee emanating from the rejection of the migration of disputes approach. The only potential prejudice facing the employee is that if he were to be successful relating to such an enquiry, the adjudicator would find that the dismissal was unfair 68 and not automatically unfair. Africa 73 highlights the rights or avenues an employer may pursue. These rights or avenues are described in the following passage:
Workers exercise collective power primarily through the mechanism of strike action. In theory, employers, on the other hand, may exercise power against workers through a range of weapons, such as dismissal, the employment of alternative or replacement labour, the unilateral implementation of new terms and conditions of employment, and the exclusion of workers from the workplace (the last of these being generally called a lockout).
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It therefore follows that provided that the employer uses these weapons within the confines of the statute the employer will be well within his rights to do so. An appropriate example would be if an employer dismisses employees for operational requirements after failing to effect unilateral changes in conditions of employment.
These dismissals will not be automatically unfair if the purpose for the dismissals does not contravene section 187(1)(c). In the circumstances, it is submitted that the migration of disputes approach was appropriately rejected by the appeal courts. 75 It follows that no onus is placed on the employer compelling him/her to collectively bargain with the employer, in the context of a section 187(1)(c) enquiry.
Comparing South Africa to foreign jurisdictions
Assessing the promotion of collective bargaining against the right to dismiss has invited several discussions from academics following the approach taken by the LAC and SCA. This robust issue merits further investigation as to the stance taken in foreign jurisdictions, in the context of interpreting dismissals emanating from unilateral changes to conditions of employment. In this regard a brief look at the position in the United Kingdom (UK) and Canada will be considered in comparison with the position in South Africa.
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The position in UK law appears to be similar to that taken by the South African courts to the extent that consultation may be desirable when considering the enforcement Consultation is merely one of the factors that the court takes into consideration when assessing the fairness of a dismissal. In Hollister the court found that the employee's refusal to accept the changes to the condition of employment justified the dismissal.
Similarly, under South African law an employer is not obliged to enter the bargaining arena under such circumstances. Procedurally, the employer can legitimately elect to follow the dismissal route, provided that he/she/it complies with the provisions of the
LRA.
In Canada, generally, 78 there is a body of case law that supports the view that an employer is entitled to make unilateral and even fundamental changes to an employment contract provided that sufficient notice of the change is given to the affected employees. 79 Procedurally this is also consistent with the stance taken by the South African courts (the LAC and SCA) as alluded to hereinabove, to the extent of prioritising the right of the employer to dismiss for operational requirements. In terms of section 3(a), the provisions of the LRA must be interpreted as giving effect to its primary objects. Some of these key primary objects are set out in section 1(d), namely to promote orderly collective bargaining, collective bargaining at sectoral level, employee participation in decision-making in the workplace, and the effective resolution of labour disputes. To give practical effect to these rights in the context of this topic, perhaps consideration should be given to providing some statutory protection for South African employees similar to the protection generally afforded (under Canadian law) for the duration of a collective agreement and the intial negotiation period when the parties seek to renew or enter into a new collective agreement. Canadian approach (as alluded to hereinabove). If employers are prohibited by statute from altering the terms and conditions of employment during some prescribed period (even if it is a limited time period), this would provide employees with stability and result in more meaningful engagement between both parties when the employer seeks to make changes to employment conditions. A statutory inclusion to this effect would give more practical effect to sections 3(a) and 1(d) of the LRA. However, ultimately the right to dismiss for fair operational requirements should prevail, and this right available to the employer should not be undermined.
Conclusion
The procedural issue of onus relating to an enquiry in terms of section 187(1)(c) raises important concerns which have been addressed in this article. Despite these concerns a number of issues have been reasonably clarified.
An enquiry in terms of section 187(1)(c) 82 requires that an employee establish the existence of a dismissal in its most basic form as is set out in section 186(1)(a). To overcome this onus, proving a conditional dismissal as is contemplated in section 187(1)(c) should suffice. Thereafter the employer must establish that the dismissal was not automatically unfair, in that it was not effected for the purpose specified in section 187(1)(c). 83 If the employer overcomes this onus (which would mean that the dismissal is not automatically unfair), 84 then the employer may need to further establish that the dismissal was effected for a fair reason based on the employer's operational requirements, in accordance with a fair procedure.
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This article has also motivated the endorsement of the ruling by the LAC and SCA in dispute in terms of section 189 of the LRA 1995. Furthermore, perhaps the time has come for the South African legislature to consider protecting employees for some prescribed time period from attempts by employers to impose unilateral changes to conditions of employment. This is likely to ensure more effective bargaining between both parties, and it will give practical effect to some of the existing provisions in the LRA which promote collective bargaining in order to resolve labour disputes. In doing so, the right to dismiss for fair operational requirements should ultimately prevail (and not be undermined), as economics primarily dictate if jobs are to be lost. 
SUMMARY
The main objective of this article is to analyse the issue of onus emanating from the enforcement of unilateral changes to conditions of employment. At the heart of the controversy that has faced the Labour Appeal Court was how to interpret dismissals that appear to be based on operational requirements, and yet at the same time, such dismissals also appear to have the effect of compelling an employee to accept a demand in respect of a matter of mutual interest between the employer and the employee.
The core section in the Labour Relations Act 66 of 1995 relating to disputes of this nature is section 187(1)(c) of the Act, and the central enquiry to such disputes is whether they are automatically unfair or operationally justifiable. The fine line that determines whether a dismissal is acceptable or not merits an analysis of the overall onus that faces an employer and employee. This analysis is the focus of the article, which deals predominantly with procedural issues. The issue relating to the promotion of collective bargaining will be assessed against the right to dismiss, based on an analysis of the situation in South Africa, and a brief comparison with the situations in the United Kingdom and Canada. Thereafter, recommendations are made to the South African legislature.
